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PUTTING IT IN NEUTRAL: HOW SEQUENCE,
SEVERITY, AND SINCERITY OF INFORMATION
PRESENTATION AFFECT STUDENT OPINIONS
by
Michael Conklin *
I.

INTRODUCTION

This article presents the findings of a study designed to
measure how variations in the way college professors present
information can affect students’ interpretation of the
information. The topic analyzed involves two competing
theories of constitutional interpretation, originalism and living
constitutionalism. 1 Variations on how the information was
presented include the following: 1) informing the student which
theory typically aligns with which political party; 2) making
salient the student’s political philosophy; 3) including a short
argument in favor of the two theories of constitutional
interpretation; 4) altering the sequence in which these two
arguments appear; and 5) informing the student as to which
theory of constitutional interpretation the professor allegedly
prefers. These changes resulted in stark differences in which
theory of constitutional interpretation the student elected to
support. This is consistent with existing literature on cognitive
biases, such as anchoring and the serial-position effect. 2
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The results of this study serve as a valuable reminder to
professors of the significance of how they present information
as it pertains to biasing student beliefs.
This article also addresses effective strategies that can be
implemented to minimize the anchoring effect and create a more
neutral and conducive learning environment. Cognitive
anchoring can also be utilized as a highly engaging topic for
class discussion. Students educated on the wide-reaching effects
of cognitive anchoring will be better equipped to acquire better
outcomes in their academic, professional, and personal lives.
This article provides pedagogical best practices for how to
present the topic in a Legal Environment of Business course, as
well as an interactive classroom activity to spark interest in the
subject among students.
II.

BACKGROUND

Accusations of Bias in Academia
There is a long history in academia of recognizing the
importance of presenting controversial material in a neutral
manner. In the landmark 1915 Declaration of Principles on
Academic Freedom and Academic Tenure, the American
Association of University Professors explicitly stated that when
discussing “controversial matters,” professors should present
“the divergent opinions of other investigators” and “above all”
should “remember that [the professor’s] business is not to
provide his students with ready-made conclusions, but to train
them to think for themselves, and to provide them access to those
materials which they need if they are to think intelligently.” 3
American university professors are disproportionately
liberal, 4 but this does not per se prove that they are presenting
information in a biased manner. 5 Measuring the stated political
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ideologies of professors is objective and straightforward. But
measuring ideological bias in class lectures is a highly subjective
endeavor. 6 Someone from the far right is likely to view a
moderate statement as biased because of how far it deviates from
his position, and likewise with someone from the far left. This
perception issue can be exacerbated when those on the extreme
right and left associate exclusively with like-minded people and
only consume news from like-minded media outlets. 7
The amorphous nature of measuring classroom bias and its
effects on student populations results in uncertainty as to
whether it is a significant problem in modern academia. A 2008
attempt to study how faculty political ideology affects student
ideology concluded that there is no causal relationship. 8
However, this study did not directly compare the ideologies of
the students to those of their professors. A 2016 study whose
methodology allowed for such analysis found that professor
ideology does affect student ideology. 9 The study measured
political self-identity of over 1,000 students before and after
either an “Introduction to American Politics” or “Introduction to
Economics” course. The results were then compared to the
political ideology of the faculty who taught the courses. 10 The
study found:
Despite attempts to veil instructor ideological
preference, and to present both sides of common
ideological divides in a manner consistent with
available evidence, instructors who self-identify
as conservative are associated with a shift to the
right amongst their students while instructors
who self-identify as liberal have a similar effect
in the opposite direction. 11
In recent years, college professors’ abilities to present
information in an unbiased manner has received increased
attention due to politically charged accusations that colleges
function as liberal “indoctrination mills.” 12 College professors
have been accused of “behav[ing] as political advocates in the
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classroom, express[ing] opinions in a partisan manner on
controversial issues irrelevant to the academic subject, and even
grad[ing] students in a manner designed to enforce their
conformity to professorial prejudices.” 13
Cognitive Anchoring
The methodology of this research allows for the effects of
cognitive anchoring to be measured as a potential factor in how
information presentation affects student perceptions. Cognitive
anchoring was first researched in the 1974 landmark paper by
Nobel Prize-winning psychologists Daniel Kahneman and
Amos Tversky. 14 Since then, numerous papers have confirmed
the effects of cognitive anchoring in a variety of settings.
Cognitive anchoring is a heuristic whereby the timing and type
of information improperly affects how it is perceived. 15 This is
accomplished because the anchor changes the point of reference
used in making decisions. 16 Cognitive anchoring is a welldocumented phenomenon. However, there is a gap in the
research pertaining to how it would affect student perceptions in
a classroom setting.
A 1990 study found that cognitive anchoring plays an
incredibly significant role in juror decision-making. The study
assigned mock jurors to one of three different groups. They all
heard an identical case summary. The only difference was that
the plaintiff’s attorney’s request for damages was altered. 17 The
requests were either $10,000, $75,000, or $150,000. 18 Mock
jurors who received the $10,000 request awarded $18,000. The
ones who heard the $75,000 request awarded $62,800. And the
ones who heard the $150,000 request awarded $101,400. 19 The
disparity between an $18,000 award and a $101,400 award for
the same factual case may be hard to believe, but a later, similar
study produced similar results. 20
Judges are also susceptible to the effects of cognitive
anchoring despite their high educational and professional
attainment and their familiarity with legal judgments.
Sentencing recommendations by probation officers heavily
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influence judges’ rulings. 21 In a hypothetical survey of German
judges, a two-month sentencing recommendation resulted in an
average sentence of 18.78 months, while a recommendation of
thirty-four months resulted in an average sentence of 28.7
months. 22
A 2019 study found that cognitive anchoring is so powerful
that it even affects legal decisions when the anchor is subtle and
irrelevant. 23 The study presented mock jurors with a criminal
case study that contained either subtle anchors to high numbers
(the defendant was on Eighty-First Street on March 31st and was
apprehended forty-five minutes after the alleged crime) or subtle
low numbers (the defendant was on First Street on March 2nd
and was apprehended three minutes after the incident). 24 Despite
all relevant facts of the case remaining constant, mock jurors in
the high group returned sentences that averaged thirty-one
percent higher than those in the low group. 25
People may also be anchored to act in accordance with
stereotypes, such as those involving their race and gender. In a
1999 study, Asian-American female college students were given
a math test that began with either questions about their ethnicity,
their gender, or control questions irrelevant to ethnicity and
gender. 26 Participants who were given questions about their
Asian heritage—and therefore primed to consider their Asian
ethnicity—outperformed the other two groups on the math
test.27 Participants who were given questions about their female
gender—and therefore primed to consider their gender—
underperformed the other two groups. 28 The survey therefore
found that even subtle reminders of one’s identity in a group
may cause them to act in accordance with the stereotypes—both
positive and negative—regarding that group. 29
While cognitive anchoring has been identified as “one of the
most reliable results of experimental psychology,” 30 it is not
equally as effective on everyone. Individuals with extreme
political beliefs are not as susceptible to cognitive anchoring
regarding political topics. A 2015 study found that individuals
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with self-professed extreme political leanings often provided
estimates and responses that were well outside of the range
expected with cognitive anchoring. 31 Those with more moderate
beliefs followed the more expected cognitive anchoring cues. 32
The study found that “belief superiority” was in large part
responsible for the lack of effectiveness of cognitive anchoring
for those with extreme beliefs. 33 These more “extreme”
individuals typically consume more political information than
their more moderate counterparts.34 These individuals “consume
more political media, . . . are more willing to discuss contentious
issues with opponents, and have more self-confidence in
general . . . .”35
Serial-Position Effect
The methodology of this research also allows for the results
of the serial-position effect to be measured as a potential factor
in how information presentation affects student perceptions. The
serial-position effect occurs when the sequence of information
presented affects perceptions of the information. 36 In the
landmark 1974 Tversky and Kahneman study, participants were
randomly assigned one of two math problems and given only
five seconds to answer. 37 The problems were either
or
“8 × 7 × 6 × 5 × 4 × 3 × 2 × 1”
“1 × 2 × 3 × 4 × 5 × 6 × 7 × 8.”38 Despite the product of these
questions being the same, 40,320, the median answer for the
latter problem was 512, while the median answer for the former
problem was 2,250.39
The serial-position effect is not just limited to numerical
estimates. A 2013 study presented participants with two texts
regarding a life story, one rich in details and the other poor in
details. 40 Participants who were given the detailed text first were
more likely to believe the story when compared to participants
who were given the less-detailed text first. 41 A 1998 study found
that initial impressions of job interview candidates had
unjustifiably high effects on how the applicant was perceived
compared to later impressions. 42 A 2005 study found that
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because
defense
attorneys
give
their
sentencing
recommendation after the prosecutor does, the decision maker is
more heavily swayed by the first recommendation heard, i.e., the
prosecutor’s. 43 The serial-position effect also plays a part in
political elections, as being listed first on the ballot has been
proven to increase a candidate’s success in winning office. 44
However, the serial-position effect does not always place
undue weight on the earlier information someone is exposed to.
Sometimes the most recent information has a disproportionate
effect. For example, a 1999 study found that witness testimony
heard later in the trial was given more weight than earlier witness
testimony. 45 In the medical field, a 1996 study found that when
medical doctors are presented with a list of patient symptoms,
their diagnosis places more emphasis on the symptoms
presented last.46
As with traditional cognitive anchoring, the impact of the
serial-position effect can be mitigated by the intensity of an
individual’s confidence in his beliefs. 47 A 1969 study found that
mock jurors were more likely to return an innocent verdict if
their opinion throughout the case was innocent than if they went
back and forth between innocent and guilty during the trial
process. 48 When individuals felt a commitment to an internal
opinion as to the defendant’s guilt or innocence, that
commitment mitigated any serial-position effect. 49 Similar to
how those with strongly held political beliefs are more resistant
to cognitive anchoring, when jurors reach a point at which they
have made up their minds as to the defendant’s guilt, they are
less susceptible to the order in which information is presented.
III.

METHODOLOGY

The data for this study were gathered in undergraduate Legal
Environment of Business courses at two regional universities.
The vast majority of students in these classes were business
majors. During the first week of each semester—before any
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revealed preferences from the professor would have occurred—
a survey was given whereby students were asked about their
political affiliation and their opinion on two theories of
constitutional interpretation (the living Constitution view and
the originalism view). There were eight different versions of the
survey. The variations were:
• Whether or not arguments were presented for each of the
two theories of constitutional interpretation and in what
order they were presented
• Whether it was pointed out that Democrats generally
favor the living Constitution view and Republicans
generally favor the originalism view
• Whether the political affiliation of the survey participant
was asked about at the beginning or end of the survey
• Whether the survey stated the professor’s personal
opinion on which theory of constitutional interpretation
is best and whether that stated opinion was the living
Constitution view or the originalist view
After surveys were excluded for being either illegible or
incomplete, 314 usable surveys remained.
The political affiliation question instructed participants to
“Select which one option best describes your political
philosophy.” The options were “Strongly liberal,” “Liberal,”
“Somewhat liberal,” “Somewhat conservative,” “Conservative,”
and “Strongly conservative.”
The brief definition of each view, which was included in
every survey, was: “The two main views of constitutional
interpretation are living Constitution and originalism. The living
Constitution view says that judges can alter the meaning of the
Constitution to adapt with the times. The originalist view says
that judges should adhere to the original meaning of the
Constitution.”
At at least one point in each survey, the student was asked to
select which option best describes his or her preferred view of

2021 / Putting It In Neutral / 47

constitutional interpretation. The answer selections were
“Definitely living Constitution,” “Living Constitution,” “Maybe
living Constitution,” Maybe originalism,” “Originalism,” and
“Definitely originalism.”
The prompts presenting the case for each theory—when
used—were as follows:
The case for the living Constitution:
The Constitution was written in the 1700s by an
agrarian, slave-owning society. There have been
vast changes in technology and public opinion
since then. Determining what was meant by a
document written in the 1700s is not only
difficult, but would often lead to disastrous
results if that intent was followed today.
Therefore, judges must be allowed to alter the
meaning of the Constitution.
A case involving the right of people to acquire
contraceptives such as the birth control pill
illustrates why the living Constitution view is
best. In this case the originalists on the Court
applied their rigid interpretation of the
Constitution and held that there was no right to
contraceptives (and therefore voted to allow
states to ban contraceptives). Luckily, they were
outnumbered by the living Constitution justices
on the Court who read into the Constitution a
newly discovered right to contraception. Thanks
to this living Constitution view, people now have
a right to contraception, along with other rights
that weren’t originally intended.
The case for originalism:
The Supreme Court should faithfully apply the
Constitution in their cases. What’s the point of
having a Constitution if unelected judges can
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change its meaning based on their personal
preferences?
There is already a system in place for changing
the meaning of the Constitution, the amendment
process. It has been effectively used to amend the
Constitution to give women the right to vote, end
slavery, set term limits on the president, and
allow 18-year-olds to vote.
Student responses were quantified by attributing a number to
each potential answer. For political affiliation, the responses
were given a one through six, with one being “Extremely
liberal” and six being “Extremely conservative.” The
constitutional theory answer selections were also assigned a one
through six, with one being “Definitely living Constitution” and
six being “Definitely originalism.” This scale allowed for more
nuanced differences to be analyzed when compared to the binary
response options of only liberal/conservative or living
Constitution / originalism.
Hypothesis One
It was hypothesized that in the surveys in which students
were first asked to provide their political affiliation—and
informing them of which theory of constitutional interpretation
is aligned with which political party—there would be higher
correlations between political affiliation and chosen
constitutional interpretation theory. Meaning, liberals would be
more likely to choose the living Constitution theory and
conservatives more likely to choose the originalism theory. It
was hypothesized that this would be due to the anchoring effect,
because being reminded of their political affiliation up front
would cause students to act consistently with that belief in their
response to which theory they support.
Hypothesis Two
It was hypothesized that when arguments in favor of the two
theories were presented, the arguments for the theory presented
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first would be disproportionately favored due to the serialposition effect.
Hypothesis Three
It was hypothesized that when the professor’s alleged opinion
was stated, students would disproportionately choose the theory
they believe the professor agrees with, either because the
students trust the professor’s subject-matter expertise or because
the students believe that agreeing with the professor will in some
way be advantageous. 50

IV.

RESULTS

Overall
The data supported hypothesis one, supported hypothesis two
in part, and did not support hypothesis three. The average
political ideology for all students was 3.67, which, on a six-point
scale, is only a slight 0.17 favoring of conservatism. The average
response as to which constitutional theory is preferred was 3.11,
which is closest to the “Maybe living Constitution” response.
The r2 coefficient was used to measure the relationship
between each student’s political affiliation and chosen theory.
An r2 of 1 would mean there is a perfect correlation between
political affiliation and theory selected (every “Strongly liberal”
would have selected “Definitely living Constitution,” and every
“Strongly conservative” would have selected “Definitely
originalism”). An r2 of 0 would mean there is no correlation
between political affiliation and theory selected. And an r2 of 0.5
would mean that the model explains 50% of the variability of the
response data around its mean.
Hypothesis One
When students were first asked about their political
affiliation and informed of which theory correlates with each
political affiliation before being asked about which theory they
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prefer, they were more likely to choose the theory that typically
aligns with their political affiliation. For surveys that first asked
about political affiliation and identified which political
affiliation is associated with which theory, the r2 was a strong
0.71. For surveys that did not, the r2 was still significant but only
0.51. Therefore, the practice of reminding students of their
political affiliation and which theory of constitutional
interpretation it aligns with resulted in a 39% increase in the
students’ chosen theory corresponding to their political
affiliation.
Hypothesis Two
The results partially supported hypothesis two. For surveys
that presented the case for the living Constitution view before
the case for the originalism view, there was a 13% increase in
support for the living Constitution (the average response initially
was 2.75 and went to 2.38 after hearing the case for the living
Constitution). The effect on participants who were exposed to
the argument for originalism first was only negligible,
increasing support for originalism less than 2% (the average
response initially was 3.04 and went to 3.08 after hearing the
case for originalism).
However, in both instances when the argument for the
alternative theory was then presented, students were more
significantly persuaded. After being told the argument for the
living Constitution last, support for it increased 14% (from 3.08
to 2.65). And when the argument for originalism was presented
last, support for it increased 25% (from 2.38 to 2.97).
Hypothesis Three
This hypothesis was not only unsupported by the evidence,
but the inverse conclusion was supported. When the students
were told that the professor subscribed to originalism, they were
more likely to favor the living Constitution view (an average of
2.83 compared to the overall average of 3.08). And when the
students were told that the professor subscribed to the living
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Constitution view, they were more likely to favor originalism
(an average of 3.48 compared to the overall average of 3.08).
V.

DISCUSSION

Hypothesis One
This hypothesis predicted that when students were first asked
about their political affiliation and informed of which theory
correlates with each political affiliation before being asked about
which theory they prefer, they would be more likely to choose
the theory that typically aligns with their political affiliation. The
0.51 r2 value for the group that was not reminded of their
political affiliation nor told which political philosophy aligns
with each theory—while significantly less than the 0.71 r2 value
from the group that was—still demonstrates a significant
correlation. The limitations of this study render it unable to
determine if this is a result of conservatives and liberals naturally
being drawn to originalism and living constitutionalism,
respectively, or if many students were already aware of which
theory aligns with which political ideology. The results could
also be due, in small part, to the veracity of the students’
beliefs. 51 Based on this author’s experience teaching students at
this level, it is unlikely that a significant number of the students
surveyed were familiar with these two theories at the time they
took the survey—the first week of class.
As illustrated in the Asian-American female math test
study, 52 people can become anchored to a given trait, belief, or
association even when it is pointed out in a subtle manner. This
new, anchored mindset then affects the way in which they
interpret newly presented information. This is an important
principle for college professors to learn and adapt their teaching
styles to accommodate. Students may be anchored to a number
of preexisting traits, beliefs, or associations that affect their class
performance. Some students may enter class with the preexisting
anchor that the study of law is boring. Others may be anchored
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to notions that the law is anti-business, anti-black, anticonservative, anti-poor, or a number of other preconceived
notions. 53 These anchors are not only hard to overcome because
of how powerful they are as a cognitive heuristic 54 but also
because they are difficult to identify. Students are unlikely to
recognize that their prior political leanings function to bias the
way they interpret information. And even if they did, they would
be unlikely to share such information with their professors.
College professors are well-advised to consider the
importance of political ideology when deciding the way
controversial topics are presented. For example, pointing out
which Supreme Court opinions are written by conservative
justices and which are written by liberal justices may do more
harm than good if it causes students to be either hypercritical or
undiscerning before first considering the merits of the case. The
practice of a conservative student discovering that he agrees
with some liberal positions and a liberal student discovering that
he agrees with some conservative positions is a valuable
experience that could lead to greater tolerance of opposing
views. This also enhances the students’ critical thinking skills,
which is a common learning objective for a Legal Environment
of Business class. This is because dismissing positions outright
without consideration is a poor method of fostering critical
thinking skills.
Additionally, professors should be mindful to present
controversial topics by utilizing a mix of different teaching
methods to accommodate the various learning methods of the
students. 55 This is consistent with the other findings of this
research, as this type of flexible learning is associated with more
democratic and less authoritarian teaching styles. 56 College
professors should also be mindful of how their own traits,
beliefs, and associations may bias their teaching pedagogy.
Judging a student’s paper in light of a poor performance on his
or her previous paper, apparent inattentiveness in class, or
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perceived lack of respect for the professor is also a manifestation
of cognitive bias.
The mindfulness required to foster an unbiased learning
environment also extends beyond just monitoring the subtle
ways in which the professor presents information. It also
requires attention to the chosen textbook, required readings,
guest speakers, etc. 57 Professors should consider if these
resources were chosen because they present certain
controversial information consistent with the professor’s
personal beliefs or because they provide the best arguments for
both sides, thereby allowing the students to arrive at their own
conclusions.
Professors should also be upfront with students about how
dissenting voices are welcome in class. 58 This way, even if
students feel the professor’s personal bias is on display in the
manner in which the professor presents information, they will be
more likely to offer counterpoints that will hopefully serve as a
reminder to the professor to present alternative views. Also of
note is how professors—consciously or otherwise—can
incentivize or disincentivize dissenting views from students
based on the way they respond. If the professor attacks and
dismisses dissenting opinions from students, then the students
will quickly learn to keep these views to themselves.
Conversely, if the professor excitedly praises dissenting
opinions, then the class will feel more encouraged to present
them. 59
Hypothesis Two
This hypothesis predicted that when arguments in favor of
the two theories were presented, the theory presented first would
be disproportionately favored due to the serial-position effect.
While the opposite outcome was observed—the theory
presented last was disproportionately favored—this is still an
example of the serial-position effect. This unpredicted result is
not entirely surprising because, as illustrated in the literature
review, the serial-position effect can sometimes result in the
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highest significance being placed on the last piece of
information one is exposed to.60
For legal topics that are up for debate, such as which method
of constitutional interpretation is best, are overseas tax shelters
ethical, or should businesses be required to offer paid maternity
leave, the professor’s bias could be limited by intentionally
ordering the sequence of the information presented for both
sides. For example, if a professor were a strong originalist, he
could choose to present the arguments in favor of originalism
first and the arguments for the living Constitution last. This
would prevent an occurrence where the professor—consciously
or otherwise—sets up the living Constitution arguments to be
dismantled immediately afterward.
Combating the effects of anchoring is no easy task. Cognitive
anchoring is so highly prevalent that “it has proved to be almost
impossible to reduce . . . .”61 However, two studies have
produced potential mitigation strategies. One found that the
implementation of a procedural priming task can reduce the
magnitude of the anchoring effect. 62 The study randomly
assigned participants into two groups.63 The first group was
instructed to find similarities between two images, while the
other group was instructed to find differences. 64 Both groups
were then given an anchoring test.65 While both groups
ultimately fell prey to the anchoring bias, the group that was
given the procedural priming task of finding differences fared
better than their counterparts who looked for similarities. 66 A
second study showed that implementing a “consider-theopposite” strategy, in which one actively generates reasons why
the anchor is inappropriate, also minimized anchoring bias. 67
This “consider-the-opposite” strategy is an excellent
pedagogical tool for a Legal Environment of Business course
because it coincides nicely with critical thinking, which is a
common learning objective for that course.
Another way to combat the impact of the serial-position
effect on a professor’s bias is to teach the concept of anchoring
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and the serial-position effect early in the semester. Students who
are more aware of the phenomenon may be better equipped to
combat it in their own recall of information. 68 Students with
training in the concept of the serial-position effect may also
serve to bring attention to instances of the phenomenon when
the teacher and other students may be unaware it is happening. 69
Hypothesis Three
This hypothesis predicted that when the professor’s alleged
opinion was stated, students would disproportionately choose
the theory they believe the professor agrees with. Informing
students of the professor’s alleged opinion did affect responses,
but in the opposite direction than predicted. It is challenging to
provide a definitive explanation for this result. Perhaps the
students felt pressured and were demonstrating a rebellious
nature by disagreeing with the professor. Perhaps students felt
the professor would respect their willingness to advocate for the
alternative position. Regardless, professors should strive to
embody a neutral disposition in which both sides to
controversial topics are presented in such a convincing manner
that students are left unclear what the professor personally
believes.
The finding that students were not persuaded to adopt the
professor’s point of view should not be interpreted as
contradictory to the results in the Baxter study, in which student
political ideology shifted to be more in line with professor
ideology. 70 In the present study, students were simply told what
the personal belief of the professor was. This level of professor
bias falls far short of what would likely occur in a semester-long
American Politics course, which is what was used in the Baxter
study. 71
Living Constitution Favored over Originalism
Although outside the scope of this research, it is interesting
to note that the students in these surveys—despite being more
conservative than liberal—demonstrated an overall preference
for the living Constitution theory over originalism. This finding
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remained constant in the survey versions when the arguments
for each side were presented. Perhaps among college students
the word “originalism” is associated with old-timey notions such
as antiquation, intolerance, and dogmatism.
Natural Check Against Biased Teaching
The results of this survey should not be interpreted as calling
for increased surveillance and disciplinary measures for
potentially biased teaching pedagogy. The practice is difficult to
quantify objectively, and the harm to academic freedom would
likely outweigh any benefits incurred. Additionally, there is
evidence to suggest that a naturally occurring check against
proselytizing in the classroom already exists. A 2006 study
found that the larger the perceived ideological divide between
the student and professor, the worse the student’s end of course
evaluation of the professor will be. 72 Since these evaluations are
frequently linked to professor promotions and career
opportunities, this creates an incentive for professors to limit
how far they are willing to go in promoting their own opinions
at the expense of welcoming alternative views.
Difficulty of Pedagogical Implementation
The suggestions for professors in this article are easier said
than done. A professor who strongly subscribes to the living
Constitution theory may view all the arguments for originalism
as blatantly weak and believe that the implementation of
originalism would lead to severe harm to the judicial system.
Such a person may find it difficult to present both sides with a
neutral disposition. Additionally, such a person may find it
difficult to fight the urge to actively promote the living
Constitution theory over originalism. As the Supreme Court has
emphasized, “the overriding importance [of higher education is]
preparing students for work and citizenship.” 73 And being a
good citizen clearly entails not causing harm to the judicial
system.
Another difficulty in implementing the suggestions of this
article is that it is not a simple, binary endeavor. Instructional
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bias must be differentiated from the act of challenging students’
positions with criticism. 74 This can be a highly nuanced
distinction and is made increasingly difficult by the subjective
nature of identifying the distinction. A strongly conservative
student and a strongly liberal student may define the difference
between instructional bias and the healthy challenge of ideas
very differently in a variety of circumstances.
An additional challenge is the inherent line-drawing exercise
involved in identifying which topics should be presented in a
neutral manner inviting dissent and which should not. Most
would likely agree that the different theories of constitutional
interpretation should be presented neutrally, encouraging
students with different viewpoints to voice arguments for their
beliefs. And most would likely agree that a topic such as women
being barred from the practice of law need not be presented in a
manner suggesting that both sides have equal merit. But between
these two extremes lie issues that some would view as open for
debate and others would view as settled issues inappropriate to
encourage disagreement with.
There is a danger in not recognizing that some ideas—such
as women being allowed to practice law—are settled issues that
should not be up for debate. The following quote from Stanley
Fish serves as an example of the thought process that can flow
from failing to recognize this:
The moment a teacher tries to promote a political
or social agenda, mold the character of students,
produce civic virtue, or institute a regime of
tolerance, he or she has stepped away from the
immanent rationality of the enterprise and
performed an action in relation to which there is
no academic freedom protection because there’s
nothing academic going on. 75
What is so immanently irrational about professors utilizing their
course subjects to produce civic virtue? And by what mechanism
is such behavior barred from the realm of academia? And if

58 / Vol 41 / North East Journal of Legal Studies

tolerance is not to be promoted, on what grounds is a professor
justified in stopping a student acting to silence a fellow student
from voicing a given belief?
To add to the difficulty professors face when considering the
dangers of presenting controversial topics in a biased manner,
they are in essence given mixed messages regarding the issue.
Basic teaching pedagogy trains professors on how to present
information in a manner that leads to the desired studentlearning result. Faculty members who excel at this are praised
for their effective teaching skills. But this same behavior, when
used on an undefined category of topics, is labeled
indoctrination and is forbidden.
Application for Legal Environment of Business Courses
The topic of cognitive anchoring is highly relevant to many
business courses, including both undergraduate and graduate
Legal Environment of Business courses. Furthermore, students
find the topic highly engaging due to the expansive real-world
applicability. Students are often surprised to learn how much
cognitive anchoring affects juror decision-making and judges’
verdicts. This realization sparks passionate discussion in the
classroom regarding judicial fairness, the ethics of manipulating
outcomes through cognitive anchoring, and how cognitive
anchoring could apply to the students’ personal lives. The topic
of cognitive anchoring and the examples available in the legal
field also help dispel the frequent misconception that the law is
more of an objective, exact science rather than the subjective
endeavor that it often is. And as previously stated, the strategy
of “consider-the-opposite” for combating the cognitive
anchoring bias aligns with the common Legal Environment of
Business learning objective of critical thinking. 76
Beginning a lesson on cognitive anchoring with an in-class
demonstration is a powerful way to build interest in the subject
and avoid the inevitable claim from students that surely they
would not fall prey to the cognitive anchoring demonstrated in
the research. An easy way to do this is by randomly distributing
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one of two surveys to each student in the class. Each survey
contains only two questions. The second question in each survey
is the same: “What is your best estimate as to the population of
France?” The first question is either “Is the population of France
more or less than 30 million?” or “Is the population of France
more or less than 150 million?” 77 Provided that you have at least
twenty students participating, 78 there is a high probability that
the average estimate on the second question will be significantly
higher in the latter group than in the former. 79
Class discussions on cognitive anchoring are beneficial to
students’ success in their academic, professional, and personal
lives. For example, these discussions can illustrate:
• The importance of viewing contested political issues
with a neutral and open mindset
• The importance of students making a positive first
impression with their professors, bosses, and dating
partners
• Conversely, the importance of being amiable to changing
opinions about others
• The positive effect of an attorney mentioning a colleague
who charges $500 an hour before explaining that he
charges “only” $300 an hour
• The importance of immediately controlling the narrative
during a workplace conflict or when addressing a public
relations issue
Simply put, cognitive anchoring is a highly engaging topic to
discuss in class, and students benefit immensely from not only
learning how to effectively use this tool but also to be aware of
the ways it can be used against them.
VI.

CONCLUSION

The findings of this research emphatically demonstrate how
necessary it is for professors to be mindful of the manner in
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which they present information. The careful implementation of
the suggestions in this article will be no easy task, but given that
even slight variations can result in significant biases in student
response, this is something of utmost importance. Professors
must diligently strive to present information in a neutral manner
regardless of their personal beliefs. The lack of ideological
diversity in academia 80—and recent accusations of
“indoctrination mills” 81—further emphasizes the need for
controversial topics to be presented in a neutral manner.
The results of this study also call attention to the nuanced and
underdeveloped topic of addressing potential biases in
information presentation, therefore encouraging replication with
variation in future research. Such variations could include
measuring how demographic factors such as age, gender, and
GPA affect responses. Additionally, a future study done in a less
polarizing political environment could help inform how much
the results are attributable to partisanship. Finally, similar
studies conducted at flagship universities could be conducted to
measure any variation between institution type.
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